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Lis Pendens: Notice of Pending Title Litigation

THIS ISSUE

When does a Lis Pendens provide constructive notice of pending litigation

regarding title to real property?

BACKGROUND

This month’s Factual Background comes from Dyer v. Martinez, a case

decided by the Fourth District Court of Appeal in February 2007.1

Kristina Dyer sought to purchase a home from Juan Carlos and Aida

Rojas. The sellers cancelled the transaction allegedly based on Dyer’s failure to

obtain a loan and timely close the transaction. About one year later, the sellers

listed the property for sale again and entered into a contract for sale. Ms. Dyer

contacted the seller’s agent and informed him that she had a prior sales

agreement to purchase the property and she remained “ready, willing and able

to perform” under that agreement. The sellers refused to sell to her.

1
For a copy of this decision, please contact Ken Van Vleck.
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Ms. Dyer sued the sellers to compel specific performance of the contract

and seeking damages based on the sellers’ alleged breach of contract. That

same day, Dyer delivered a Lis Pendens to the Orange County Recorder’s Office

for recording on title to the subject property. The Lis Pendens reflected a

recording date of September 9, 2004. But it was not indexed by the county

recorder until September 14, 2004. On September 10, 2004, escrow closed on

the transaction, transferring title to the property to Exon Martinez.

Dyer amended her complaint to name Martinez, alleging that he took title

to the property with constructive knowledge of the then-pending litigation

because her Lis Pendens had been recorded the day before the close of escrow.

She asserted that, by reason of his taking title with knowledge of her claim of

interest in the property, she was entitled to sue him to have the property

transferred to her at the contract price she had negotiated a year earlier.

IN BRIEF

Lis Pendens Background

A “Lis Pendens,”2 or Notice of Pending Action, may be recorded in the

office of the county recorder by any party involved in litigation where that party

claims a right in title to the real property that is the subject of the action. In

essence, a Lis Pendens is intended to put potential purchasers of the property

on notice that the property is the subject of ongoing claims of right. If they

purchase the property, and the person who claims a right to the property is

successful in litigation, the purchasers will not obtain clear title even if they

pay full value for it. A Lis Pendens is intended to ensure that then-pending

lawsuits asserting a right to real property do not become moot because of a

separate sale of the property during the course of litigation.

There are methods of challenging a Lis Pendens. The property owner can

demand a hearing on its validity, and the person who recorded the Lis Pendens

2
For some reason, lawyers still like to speak in Latin, and have preserved this phase, which

means, literally, “thing pending.” But the California Legislature has moved away from the
Latin phrase “Lis Pendens” in favor of the more easily understood “Notice of Pendency of
Action.”
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must prove by a preponderance of the evidence that he is likely to succeed in

litigation. If he cannot, the Lis Pendens may be stricken from the record of title

and the property may transfer free of that title risk.

Constructive Notice

The Lis Pendens is intended to create “constructive notice” of the claims

against title. That is, whether the buyer actually knew of the claims or not, the

fact that they were made known in a public forum means the courts will

assume that the buyer had notice of those claims, and the buyer will take

subject to the claims.

The Appellate Holding

Returning to our factual scenario from the Dyer case, the court ruled

against the plaintiff. The Court of Appeal held “for well over a century, the law

in California has been that a recorded document does not provide constructive

notice unless and until it can be located by a title search.” Because the Lis

Pendens at issue was not indexed at the time Martinez acquired his interest in

the property, it could not have been located by a diligent title search, and

therefore did not provide constructive notice. Accordingly, the Court held that

Dyer had no right to sue to compel specific performance against Martinez, who

was a bona fide purchaser for value.

The Dyer decision softens the impact of the constructive notice of a Lis

Pendens by holding that, although the statute says the Lis Pendens provides

notice of a claim of right on title as soon as it is recorded, what the statute

really means is that it provides notice as soon as a diligent buyer could have

found the Lis Pendens by doing a title search.

CONCLUSION

This is not earth shattering news, but it has caused quite a stir in the

community of attorneys who regularly practice in real estate law. The practical

lesson is that you should ensure that your Lis Pendens provides both record




