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In its most important sexu-
al harassment decision this 
term, the California Supreme 
Court has ruled that favorit-
ism by the boss toward par-
amours can open up compa-

ny liability to the 
“passed over” em-
ployees.  

This is a prece-
dent-setting case.  
Previous cases 
have rejected this 
theory as a basis 
for a claim under 
California sexual 
harassment and 
discrimination 
law.  The court’s 

decision is also important for 
how much it says about “hos-
tile” working environments 
being created by the flaunt-
ing of  sexual affairs at work.

The case (Miller v. Depart-
ment of  Corrections, de-
cided July 18) was brought 
by two ex-employees of  the 
state Department of  Correc-
tions.  Their boss, prison war-
den Lewis Kuykendall, had 
engaged in romantic affairs 
with his secretary and two fe-
male associate wardens.  The 
two women who sued claimed 
they were subjected to sexual 
discrimination and a hostile 
work environment because 
they were passed up for pro-
motions, which went instead 
to Mr. Kuykendall’s less-ex-
perienced paramours.  The 
plaintiffs were also mistreat-
ed and retaliated against in 
other ways, allegedly because 

of  these affairs.  
The issue before the court 

was whether the two women 
who were passed over had val-
id sexual harassment claims 
despite the fact they were nei-
ther personally involved in, 
nor coerced into having, any 
relationship with Mr. Kuyk-
endall (i.e., the traditional 
“quid pro quo” type of  ha-
rassment).  Indeed, the trial 
judge dismissed their lawsuit 
and the District Court of  Ap-
peal affirmed that dismissal, 
ruling that while there was 
evidence of  favoritism, there 
was no recognizable legal 
claim for harassment or dis-
crimination based on sex or 
gender.  The two lower courts 
reasoned that all women and 
men who didn’t sleep with the 
warden were treated equally, 
and that plaintiffs’ complaint 
was not about sexual harass-
ment, but unfairness, which 
is not protected activity un-
der California’s sexual ha-
rassment law.  

The Supreme Court, how-
ever, by unanimous decision 
of  all seven justices, held 
that the lower courts got it 
wrong.  California’s protec-
tions against sexual harass-
ment are not limited to quid 
pro quo but range from “ex-
pressly or impliedly condi-
tioning employment benefits 
on submission to or tolerance 
of  unwelcome sexual advanc-
es to the creation of  a work 
environment that is hostile or 
abusive on the basis of  sex.”  

Here, the widespread favorit-
ism shown by Warden Kuyk-
endall and the employer was 
persuasive to the court.  

The plaintiffs in this case 
alleged far more than an 
isolated workplace affair be-
tween the boss and a sub-
ordinate worker.  Over a 
seven-year period, Mr. Kuyk-
endall had simultaneous af-
fairs with three subordinate 
employees, at two different 
prisons.  He promised and 
granted unwarranted and un-
fair employment benefits to 
the three paramours.  One of  
these benefits was the power 
to abuse other employees who 
complained about the affairs.  
When plaintiffs complained, 
they suffered retaliation.  Mr. 
Kuykendall not only refused 
to intervene but also himself  
retaliated by withdrawing 
previously granted accommo-
dations for one of  the plain-
tiffs’ disabilities after she 
cooperated with the internal 
affairs investigation.  

There was additional evi-
dence that advancement for 
women was based upon sex-
ual favors, not merit.  Mr. 
Kuykendall exerted his influ-
ence over the personnel se-
lection committee, allegedly 
having them set aside their 
professional judgment to pro-
mote certain women over oth-
ers, telling the committee to 
“make it happen.”  According 
to the court, “widespread fa-
voritism based upon consen-
sual sexual affairs may imbue 

the workplace with an atmo-
sphere that is demeaning to 
women because a message is 
conveyed that managers view 
women as ‘sexual playthings’ 
or that the way required to 
secure advancement is to en-
gage in sexual conduct with 
managers. 

 This is a precedent-setting 
case in California and will 
require employers to more 
closely monitor office rela-
tionships.  According to the 
state attorney general’s rep-
resentative, “it is no longer 
enough to have an anti-nepo-
tism policy.  [Employers] must 
do more to make sure that 
a hostile work environment 
is not created in the work-
place by virtue of  consensual 
sexual relationships amongst 
employees.”  

Employers are hesitant to 
establish “civility” codes and 
no-dating policies but any of-
fice policies in this regard 
should require the involved 
employees to understand 
that romantic relationships 
are private and not to be dis-
cussed or “displayed” in the 
workplace.  Most important-
ly, any supervisor-subordi-
nate relationship needs to be 
watched with an objective eye 
kept on the fairness to all em-
ployees who may be adversely 
affected.  
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